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THE PRESENT AND FUTURE STATUS OF 
PARENS PATRIAE LITIGATION FROM 
THE PLAINTIFF'S VIEWPOINT 


RoBERT F. HILu 


First Assistant Attorney General, 
State of Colorado 


Being introduced as the wild man from the West is a tough introduc- 
tion to follow. I feel I should take my shoe off and pound on the table. 
As a born-again antitrust lawyer, having converted from the defense side, 
I have had an opportunity to see, at first hand, the embryonic stages and 
now the young infancy of parens patriae legislation. 


The expertise which Bill has ascribed to me is, I think, highly overrated. 
I have always questioned expertise acquired simply by filing complaints. 
I would like first to very briefly and somewhat mechanically report on 
what is happening with parens patriae at the state level, and then to 
move on to some rather subjective observations about why I think we 
are where we are and where I think we may be moving. 


The Hart-Scott-Rodino bill, as most of you know, was signed into law 
by President Ford on September 30, 1976. Thus, it has been in existence 
just under two years, and when you compare that with the length of time 
required to perceive movements of a substantial nature and significance 
in the antitrust law, you will realize that my task today is somewhat like 
predicting the future occupation of a two-year-old child. But beginning 
with that caveat, I will go on and try to make some predictions. 


There have been, to my knowledge, three original actions that have 
been filed under the parens patriae statute. The first was a retail gasoline 
price-fixing conspiracy prosecuted by the Colorado Attorney General’s 
office. The second was an allegation of price fixing by real estate brok- 
ers in the suburban Maryland-Washington, D.C. area by the Maryland 
Attorney General’s office. The third, a resale price maintenance allega- 
tion, also was filed by the Colorado Attorney General’s Office. 


There have been two major cases in which amended complaints have 
been filed, adding parens allegations for the time period after September 
30, 1976. One is the Refined Products litigation! which involves several 


1In re Coordinated Pretrial Proceedings in Petroleum Products Antitrust Litigation, 
1978-1 Trade Cas. 461,839 (C.D. Cal. 1978). 
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states: Arizona, California, Connecticut, Florida, Kansas, Oregon and 
Washington. The cases are consolidated before Judge Gray in the Cen- 
tral District of California. The other is the Dairy case in Arizona in 
which the state has added parens allegations to an existing complaint.” 


Thus, as you can see, there has been what I would describe as extremely 
modest activity in this area in the initial two years. Only nine states have 
filed parens allegations in any context; only two states, Arizona and Col- 
orado, have filed more than one. 


These cases have generated two key judicial opinions interpreting the 
parens statute so far. Judge Gray’s opinion in the coordinated pre-trial 
proceedings in Refined Products,’ and Judge Blair’s decision in the real 
estate brokers’ case.4 Both courts to date have rejected defense arguments 
regarding the unconstitutionality of the statute. Neither, by any means, 
resolved the wide variety of arguments that inventive defense counsel are 
going to raise with regard to the interpretation and application of that 
statute. Any attempt today to recount all of those possibilities simply 
would be, I think, a recount of the issues that were raised so ably by so 
many people, both during the lobbying that led to the statute and im- 
mediately thereafter during the rash of seminars that followed enactment 
of the parens legislation. | 


The two basic arguments that have been raised to date on the constitu- 
tionality of the parens legislation involved the article III argument, which 
is that there is no case or controversy since the state itself, as the plain- 
tiff, was not injured in any fashion. The second 1s an article II argument 
that the constitution prohibits the state from pursuing a federally-created 
civil penalty. Neither court to date has agreed with those arguments, but 
I am sure we are going to hear them again and I am equally sure we are 
going to see them in appellate courts eventually. 


The decision that has had the most impact on the parens statute is one 
which conceivably does not even apply in the parens context, and that 
is the Illinois Brick decision.® As I am sure all of you know, the Illinois 
Brick decision came down approximately eight months after the passage 
of the parens legislation. Many people argue that Illinois Brick has abso- 
lutely no applicability in the parens context, that it is the right of AG’s 


2In re Arizona Dairy Products Litigation, 1979-1 Trade Cas. 462,005 (D. Ariz. 1978). 
3Supra note I. 

4Maryland v. Jack Foley Realty, Inc., 452 F. Supp. 54 (D.Md. 1978). 

5]llinois v. Illinois Brick Co., 431 U.S. 720 (1977). 
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to pursue, on behalf of consumers, actions under the parens statute as 
totally unaffected by the Supreme Court’s decision in Illinois Brick. 1 
suspect that there are people here who can argue the pros and cons of 
that much better than I. But it is quite clear that, whatever the technical 
legal impact of Illinois Brick, the practical impact of that decision has 
been a dampening one on states in terms of their willingness to bring a 
wide variety of parens actions. And it is that practical effect, I think prob- 
ably more than any other single reason, that explains the relative paucity 
of parens actions being brought in the first two years. 


Moving from that very mechanical description of cases and decisions, 
I would like to try to step back and make some more subjective judgments. 
The parens statute was founded on a legislative belief that consumers 
bear a significant portion, if not the bulk, of the injury of antitrust viola- 
tions. The legislature, taking that presumption, moved then to try to come 
up with a remedy which not only deters conduct of this type, but which 
tries to provide a mechanism to compensate those people who are injured 
by antitrust violations. It is the search for such a procedural device 
that most clearly reflected in the legislative history. For those of you who 
are not familiar with it, the legislative history on parens is very intriguing. 
That is probably a kind word for it. It is also very frustrating. There are 
at least two opinions on everything in the legislative history, and one 
can find support for almost any position one wishes to take. 


I think the most significant single thing that one can point to, in terms 
of the statute’s short history, is the lack of abuse by attorneys general. As 
most of you are well aware, the major issue, at least, the major issue put 
forward by most opponents of the bill when it was being considered by 
Congress, was that there would be widespread abuse by attorneys general. 
It was suggested that they simply would not be able to resist the tempta- 
tion of filing ill-founded suits in order to pursue votes. That was the 
general theme of an enormous portion of the opposition. Without trying 
to evaluate on a case-by-case basis the merits of each of the cases brought 
to date, it is beyond question that there has been no widespread abuse. 
In fact, I think it would be hard to say there has been any abuse at all. 


Attorneys general have been quite restrained, I think, in bringing these 
cases. ‘hey have been careful in terms of which cases they have brought, 
and I think there is no longer any basis whatsoever to support a charge 
that this is not a responsibility that can be carried out ably by attorneys 
general. I think, in fact, the question that ought to be asked is whether 
they are carrying it out vigorously enough to justify their exclusive re- 
sponsibility in this area. 
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The second general observation is that there have been far fewer cases 
than one might have anticipated. The opponents of the legislation sug- 
gested that there was going to be an absolute raising of the flood gates 
of antitrust litigation once this bill was passed. ‘The proponents certainly 
hoped to have substantial antitrust enforcement generated by the enact- 
ment of the parens procedure. Thus, I think any objective observer would 
say that there has been less litigation in this area than either side antici- 
pated. I think there are several reasons. 


The first was built into the statute. As most of you know, the legisla- 
tion was limited to prospective relief. The question of what exactly that 
is, whether it would be applicable, for example, in a conspiracy that was 
terminated prior to September 30, 1976 but had an economic impact 
after that date will no doubt be litigated some day, but it is certainly 
not resolved now. There is no question at all that the fact that states 
can’t seek damages incurred prior to the date of enactment has had a 
dampening effect on the number of those cases brought during its initial 
stages. That was fairly predictable. 


I think a second substantial factor has been the JIlinots Brick decision 
and the subsequent legislative efforts. I suspect that if there were no 
possibility of remedial legislation, one would probably see more aggressive 
movement by state attorneys’ general to determine exactly what appli- 
cation Illinois Brick has in the parens context. In light of the potential 
legislation, a substantial number of AG’s are refraining from bringing 
litigation in the area in the hopes that they will not have to resolve this 
question through test litigation, but can proceed in light of the legis- 
lative response. 


I think a fourth reason is that the states have very limited resources. 
They not only have limited resources in the sense of dollars and people; 
they also have extremely limited resources in the sense of experience in 
antitrust enforcement. It is natural to learn to walk before you learn to 
run, and I think many states are simply intimidated about bringing these 
cases at the present time. I think that is going to change dramatically as 
you see the effects of the increased resources being devoted to state anti- 
trust programs all across the country, in part due to the federal funds 
that are now available but for a variety of other reasons as well. But I 
think there has been some timidity, if that is the proper word, some prob- 
ably well advised, some perhaps overly so, in bringing these cases. 


There is another reason, one which I think is extremely unfortunate, 
and that is that some state people may have adopted the litany that came 
out of the legislative process that parens patriae was going to be used 
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solely or primarily in large, national multi-district actions, and would 
be of no assistance to the states in the small or local or regional con- 
spiracies. I, obviously, have a strong interest in this issue since the bulk 
of the work of our state program is in the local and regional area, and 
I think that it is a gross misjudgment to perceive the national case as 
being the primary role of the parens patriae legislation. It is certainly 
a major role and, I think, with time will become a substantially more 
significant role. But I think it is wrong to expect that that is going to 
be the sole or even the primary role. 


A second area that was perceived to be controversial during the legis- 
lative efforts, was the role of private counsel in assisting states in bring- 
ing actions under this statute. The prediction of many opponents was 
that politicians seeking political gain would simply hire a dozen paid 
guns, bring them in and let them act without appropriate official review 
in bringing cases under this statute. Again, I think the track record on 
that issue is sufficient to say that it was an issue without merit. There 
have been, in limited instances, cases in which outside counsel have par- 
ticipated as counsel for the states, in prosecuting parens actions. In the 
bulk of the cases the states are being represented by staff counsel. I think 
you are going to continue to see limited, and I hope very effective, use 
of private counsel. But I think that, as an issue of controversy as it was 
put forward by the opponents of the bill, it has been resolved simply 
by the litigation record to date. 


In terms of predictions for the future, I would suggest that local cases 
will continue to play a major role. That regardless of the ultimate reso- 
lution of the Illinois Brick question, there are going to be a significant 
number of local and regional cases brought by attorneys general under 
the parens statute. This is for a variety of reasons, one of which is the 
local deterrence that I mentioned earlier. It is, in part, I think to create 
what some of us perceive to be a new antitrust constituency, a group of 
people who have a perception of antitrust enforcement as directly bene- 
fitting them. When we filed and then settled the first parens case in the 
State of Colorado, it was a case brought six months after the statute had 
been passed. As a result, we were limited to seeking damages for a six- 
month time period. The defendants were seven retail petroleum outlets 
in a small community in the mountains, of approximately 4,000 resi- 
dents. Yet the recovery in that case, which has been distributed, returned 
approximately $75 per household to each claimant in the area. 


I think those people have a sense of antitrust enforcement that is dif- 
ferent than that of most people in the State of Colorado or any other 
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state. That is, they have a sense that antitrust violations both impact 
directly on them in the sense that such violations increase their prices, 
and they have a sense that effective remedy antitrust enforcement can 
retain damages to them for the overcharge they previously paid. 


I think you also are going to see a substantial amount of parens 
patriae enforcement in the resale price maintenance area. One frus- 
trating thing to me, and I suspect to others, has been that if you feel 
somewhat hesitant, as I do, about bringing a criminal action in the resale 
price maintenance area then you are extremely limited in the remedies 
available to you. The policy in Colorado was basically to accept injunc- 
tive relief against the defendants doing it again. But that gives very little 
incentive for the person down the street who is engaged in the same 
practice not to wait until you bring an enforcement action against him. 
There was little incentive, therefore, for corporations to clean up their 
act before they are caught. I think the parens statute provides—at least 
I hope it provides—a vehicle for reaching a more appropriate balance in 
this area. While it is not a criminal action, it does provide an incentive 
for a corporation to eliminate resale price maintenance practices before 
they are caught rather than waiting until after they are caught. 


The extent of the use of the parens statute in the large national liti- 
gation is going to be dependent, in large part, upon whether Illinois 
Brick legislation is enacted by this or any subsequent Congress. There 
will be, as I indicated earlier, I think, efforts by the states if legislation 
is not forthcoming to determine precisely what our limitations are under 
Illinois Brick. I think those will be filed and litigated on a fairly selective 
basis. One simply cannot let that question go unanswered if there is no 
legislation. If there is legislation I think you will see more litigation in 
this area, but I do not think you will ever see the flood of cases being 
filed on a national basis that people seem to have anticipated. 
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